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TA; OPINIONS ARE LESS CONFIDENTIAL THAN COMMONL<

THOUGHT

With an apparent shift in IRS philosoph\ diminishing the scope of the attorne\-client privilege, the

work  product doctrine ma\ be a better source of confidentialit\.

AXWhoU: RAYMOND L. PLACID, CARL PACINI, and KEVIN CARMICHAEL, AWWoUne\V and CPAV

RAYMOND L. PLACID, J.D., CPA, iV an aVViVWanW pUofeVVoU of Wa[aWion, and CARL PACINI,

J.D., CPA, Ph.D., iV Whe MaUgXeUiWe and GX\ HoZaUd PUofeVVoUVhip in BXVineVV and PUofeVVoU

of AccoXnWing aW FloUida GXlf CoaVW UniYeUViW\ in FoUW M\eUV. KEVIN CARMICHAEL, J.D.,

CPA, iV a paUWneU in QXaUleV & BUad\ LLP in NapleV, FloUida.

[pg. 324]

During the 20th century, a tax opinion stamped ³Attorney-Client Privilege´ provided the client with a certain degree

of security. IRS policy accepted the notion that the document was in fact privileged if it was stamped ³privileged.´
1  At that time, the IRS was almost intimidated by any claim of privilege, particularly if the document involved a

lawyer. If a lawyer had an opinion, the agents would not try to seek it. They would not check whether there was a

waiver. They would not ask what the contents were, which they were entitled to get in a generalized fashion on a

privilege log. Unfortunately, this notion provided clients with a false sense of security, and as we moved into the

21st century, the attorney-client privilege seems to have lost its nobility.

In 2002, the Chief Counsel for the IRS indicated that the IRS was changing its policy concerning the attorney-

client privilege. The IRS would no longer allow privilege claims to defeat IRS audit and enforcement activity. 2  IRS

audit procedure now includes a request for privileged information and verification that such information is in fact

privileged. 3  In the event that requested information is not provided, the IRS will issue an administrative summons

to verify the privilege claim.
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In response to the IRS policy, taxpayers appear to have shifted their philosophy toward viewing the work product

doctrine as a better vehicle for maintaining the confidentiality of a tax opinion than the attorney-client privilege.

The matter of Ro[Zorth\ 4  illustrates this shift. Patrick J. Roxworthy was the Vice President of Tax at Yum

Corporation. Yum's 1999 corporate tax return included a $112 million tax loss generated by the taxpayer's sale of

a captive insurance subsidiary (not deducted on the books). Yum hired KPMG, an accounting firm, to analyze

the tax consequences of deducting the tax loss. KPMG documented its conclusions in two memos and stamped

both memos ³Attorney-Client Privilege.´

The IRS ignored the privilege claim and issued an administrative summons to enforce turnover of the alleged

privileged documents. As the case traveled through the legal system, the attorney-client privilege claim was

abandoned by Yum in favor of the work product
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doctrine. The IRS prevailed in the lower court, but Yum won the battle on appeal (i.e., work product doctrine

upheld).

Does this mean that tax opinions should be cloaked with the ³work product doctrine´ instead of the ³attorney-

client privilege´ to maintain their confidentiality? It depends on the facts and circumstances of each case, and the

Ro[Zorth\ case provides some clues as to what facts and circumstances to look for when answering this

question. Of course, any factual analysis is of little value without a clear understanding of the law that governs

both the attorney-client privilege and the work product doctrine. Therefore, the applicable laws will be summarized

in light of the Ro[Zorth\ facts, starting with the attorney-client privilege principles.

Attorne\-client priv ilege

Tax practitioners have two types of attorney-client privilege to protect tax opinions—common law and legislative.
5  The attorney-client privilege that developed under the common law forms the foundation for the legislative

version and, therefore, the common law principles will be discussed first.

Common law privilege

The attorney-client privilege is one of the oldest common law privileges known to exist. 6  It was established over

500 years ago and was developed to preclude an attorney from having to testify against his or her client.

Originally, the privilege belonged to the attorney, but as the privilege evolved, the holder became the client as the

privilege became an extension of the individual's right to avoid self-incrimination. 7

The policy behind the attorney-client privilege is to ³encourage clients to make full disclosure to their attorneys.´
8  Most clients are more willing to disclose all pertinent information to their counsel if they know their

communications with their attorney remain confidential. 9  Invasion of the privilege would permit the prosecution of

more criminals but would have a negative impact on the American justice system as clients, knowing that their

communications would be subject to disclosure, would ultimately be less forthright with their lawyers or sacrifice

legal services completely. 10

Guidelines. Although there is no clear definition of the attorney-client privilege under the common law, the



12/1/11 Checkpoint | Document

3/14https://checkpoint.riag.com/app/view/toolItem?usid=1d8fe21dde3&feature=tt«

following guidelines have been established by the courts in analyzing if the privilege applies:

(1) The holder of the privilege is or sought to become a client.

(2) The person to whom a communication is made is a licensed attorney or his agent.

(3) The attorney is acting as the client's lawyer with regard to the communication.

(4) The communication relates to a matter of which the attorney was informed by his client, without the

presence of third parties, for the purpose of securing legal services and not for the purpose of committing a

crime or tort.

(5) The privilege has been claimed and not waived by the client. 11

Scope of the privilege. A common misconception about the attorney-client privilege is that the privilege

protects all communications between the attorney and the client. The attorney-client privilege applies to only

confidential communications and not to facts. For example, a client cannot be compelled to answer the question,

³What did you say to your attorney?´ However, the client may not refuse to disclose any relevant fact within his or

her knowledge merely because the client incorporated a statement of such fact into communications to his or her

attorney. In addition, the privilege attaches to only legal advice. Thus, work performed in connection with the

preparation of a tax return does not constitute legal work for purposes of the privilege.

The attorney-client privilege is normally associated with individuals, but it can also be asserted by a business

entity. The application of the privilege to business entities can be somewhat problematic because business

entities act through their officers and employees, which creates a confidentiality problem. As a result, two

approaches were developed in deciding if communications could be protected by the attorney-client privilege

when the client is a business entity:

The first approach provides that communications with employees at all levels of the entity are privileged.
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The second approach claims that only communications with the senior management can be privileged (i.e.,

the control group test).

The Supreme Court in Upjohn 12  rejected the control group test (i.e., the second approach) and indicated that a

business entity may claim the privilege when the matter is legal in nature, written instructions are provided to all

those involved (i.e., upper-level and lower-level employees) as to how to proceed with an attorney, all

communications are required to remain confidential, and the files are segregated.

Legal advice given to a business entity by in-house counsel can also be protected by attorney-client privilege.

The application of the privilege to in-house counsel can be troublesome because of the dual nature of the

responsibilities, managerial and legal, that may belong to in-house counsel. In In Ue Sealed CaVe, 13  the District

of Columbia Circuit Court of Appeals indicated that advice rendered by in-house counsel, who had managerial as

well as legal responsibilities, falls under the attorney-client privilege only on a clear showing that the advice was

given in a professional legal capacity. Examples of business advice not protected by the attorney-client privilege

are preparation of tax returns and rendition of investment advice. 14

Accountants assisting attorne\s. A lawyer may cloak an accountant with the protection of the attorney-client

privilege, provided that the accountant is retained by the lawyer or client to assist in providing legal services to the
























